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Earl of Danbys 
ARGUMENTS 


At the COURT of 
Upon his Lordſhip's Motion for BAIL; 
The 27th. day of May, Term. Paſch. 1682, Oc. 


Mmediately after his Lordſhip was in Court, the return of the 
Habeas Corpus was read, and Mr. Sauders (of Council for his 
Lordſhip) did moye the Court, That whereas in Eaſter Term 
168x, the Court had diſmiſsd his Lordſhip with a Declaration 
that they would take into their Conſideration till the 7erm fol- 

lowing, what anſwer they would make to what had then been faid to 

them by his Lordſhip and his Council; he therefore moved, That they 
might now accordingly know the pleaſure of the Court, and that they 
would be pleaſed to grant Bail to the Earl of Day4y. 


Buit before the ſaid Mr. Sanders could well have proneunced the fore- 
going words, the Lord Chief Juſtice Pemberton did reprimand the faid 
Mr. Sanders for having offerd to impoſe upon the Court what had ne- 
ver been faid by them, faying, that there was no fuch thing as their 
having faid at any time that they would take the Earl of Daxbys 
Caſe into farther conſideration; for that they had told my Lord of 
Danby the laſt time, that it was not in their power to give _ — 4 

B "Rel; 
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Relief at all, and that he therefore wonderd, and muſt extremley 
blame Mr. Sanders for meving the Court again in a matter to which 
they had already given ſuch a poſitive Anſwer, and could not but ad- 
mire, that he ſhould ſo miſinform his Clyent, as to give him any ſuch 
advice, which could only be to the giving both him and the Court an 


unheceſſary trouble. 


To all which Mr. Sanders replyed, that he humbly begg'd his Lord- 
ſhip's pardon if he had miſtaken him, for thaf truly he did underſtand 
that his Lordſhip had declared that he would take time to conſider 
of my Lord of Danbys Caſe till the following Term; but that if it 
was 2 miſtake, he. muſt beg his Lordſhip's pardon, and did believe the 
reſt of his Brethren- took it ſo, 'as well as himſelf. 


The Earl of Da»by then ſpoke himſelf for about two hours, and faid to 
the Lord Chief Juſtice, that he met with an Objection which he did not 
expect, and that he, muſt beg his Lordfhip's pardon not to let that paſs 
for a miſtake which his Council had affirmd, of the Courts having ta- 
ken time to conſider of his Caſe, till the next Term after that of his 
Lordſhip's being laſt there; for that his Lordſhip did therein appeal both 
to the reſt of the Judges which were upon the Bench with him, and to 
all other perſons whatſoever who were then in Court, whether his Lord- 
ſhip had not ſaid that if he (meaning the Earl of Darby) pleaſed, they 
would take time to confider of his Caſe till the next Term; and he did 
declare upon his ZZonoaur that thoſe words had been pronounced to him 
by my Lord Chief Juſtice himſelf, and that he did then accept it as a 
favour from the Court, and did return his humble thanks to them for it : 
In fo much that his Tordſhip faid, that he confeſſed he was very much 
ſurprized to meet with ſuch an IntroduCtion ar the firſt entrance into a 
matter which he conceived to be of ſo great weight as he doubted not 
but he ſhould make this Cafe of his appear to be. 


But yet that it did give him reaſon to believe that he came with ſome 
prejudice before his Lordſhip, and that they were ſo much prepoſſeſſed 
in this matter, that if he did not think every Man in Eg/and wonld 
find that he might be concern'd in what reſolution ſhould be given in 
this Caſe, as well as himſelf, he ſhould ſcarcely have ventured upon 
it, though he had- lain fo long under ſo unreaſonable a Confinement 
as he. took himſelf to do; and therefore he muſt deſire their Lordſhips 
patience and attention to what he had to offer in his own behalf, 
and (as' he believed) in the behalf of the Liberty of the Subjett in ge- 
neral. - | 


His 'Lordſhip dire&ting himſelt to the Lord Chief Juſtice, ſaid, Tt 
was juſt now a year ſince he was before his Lordſhip in this Court, and 
thatihe was aſſured, that his Lordſhip did then pleaſe to tell him that 
they; would take time to the following Term to conſider of. what they 
ſhould think fit to doe in his Lordſhip's Caſe; But he faid, that care 
was then taken the firſt day of that following Term to prevent his 
coming there, by an /rdiment which was brought againſt him (ready 
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cut and dryd, as he had been told) for his being privy to the Murther 
of Sir Edmund-Bury Godfrey. 


He faid he did not wonder at it; Becauſe there was nothing ſo Zack, 
which had not been Invented to be ſaid againſt him, but he confeſſed 
he did wonder to hear, that ſuch an Evidence of an 7ri/h Papiſt (who 
was upon Tryal tor his own Lite, and upon an hear-ſay only) ſhould be 
believed againſt an Eng/i/h Proteſtant, by a Jury of Engliſh-men, and 
ſome of them Gentlemen ; but yet that that wonder had been much a- 
bated, when he heard that the ſame Foreman had been as favourable in 
the Caſe of a Notorious Murther, as he had been ready to find that Mur- 
ther againſt him, which had not the leaſt probability in it, and which 
no man could think of with more Deteſtation both of the Fa, and of 
any Mas that could have an hand in it, than himſelf. 


However, this prevented him from coming there again till after no- 
tice had been given to Sir Edmund-Bury Godfreys Brothers, to know 
if they had any thing further to ſay againſt him on that matter, 
and that he could get himſelf Diſcharg'd trom that ſndiitment, and as 
to the wretch himſelf Fizz Harris (who had accuſed him) he did 
two days before his Death, fend the Miniſter of the Tower to his Lord- 
ſhip, to beg of him, that before he died, his Lordſhip would forgive 
him his having ſworn falſly againſt him; and he did confeſs, that he 
was put upon it to /ave his owz Life, and did fay by whom he was 
prompted to it; and whether 1t' proceeded from thoſe Men, whs 
might think their Villanies diſcovered, and ſo might fear they could no 
way be ſafe but by putting that matter yet farther againſt him, or from 


what other Cauſe his Lordthip could not tell, but (it his Lordſhip was not 
miſinformed ) he did hear Lil ſore Pain were ſtill eadcavruuring ro get 


ſomething more of the ſame nature to be ſworn againſt him, if they can 
contrive how to make their torgd Teſtimonies to agree about it. 


He faid he thought that time would have tired out the malice of 
ſuch Bloud-ſuckers betore now whom he had found fo buſie, for the 
firſt year and half after his Impriſonment, that he was not a Week with- 
out Endeavours uſed by ſtrange People to get to ſpeak with him, and 
ſuch as he had reaſon often to ſuſpett to be Anights of the Poſt ; amongſt 
whom the ſtory of one Magrath (another 1r:/h-man) he ſaid, was no- 


_ tably remarkable in his endeavour (under pretence of kindneſs) to have 


made him their Zoo! to prove that Sir Eamund-Bury Godfrey had killed 
himſelf ; but he ſaid he had the good fortune immediately to dertett 
that Villany, as he hoped yet to live to doe of ſome others; but thar 
in the mean time he foreſaw, that he was always to be a particular Ob- 
Jett of the malice of ſuch men, ſo long as he was left under this Cox- 
finement, from which he ſaw no hopes to be relieved but by that Court, 
where the Law DireCts every Eng/i/þ man to come for Juſtice, that is 
oppreſsd in his Liberty. ; 
He faid he hoped his Lordſhip would forgive him for having been 
a little tedious on that SubjeC&t of Sir Edmund-Bury Godfrey, F__ 
is 
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his Reputation had been ſo much Expoſed in that particular, and before 
that Court. 


After his difcharge from that Indictment, he ſaid there ſeemed to be a 
probability of the Call of a Par/iament m ſome ſhort time, and when- 
ever he could give himſelf the leaſt hopes of that, he reſolved to trou- 
ble no other place; But that now he had not the laſt proſpe& of thar 
kind, and that he had been a Prifoner above three years, and yet could 
ſafely ſwear, he was without the knowledge to that day, for what real 
Crimes he was Committed; only he knew that the name of 7reaſon had 
been laid to his Charge, without ſaying wherein the 7reaſon conſiſted. 


He faid he came therefore now to that Cexrt (as the only proper 
place for all Perſons to refort to for their Lzberty) and he was forty, 
that he was put to the great diſadvantage of ſpeaking in his own Caule, 
but becauſe he faw the laſt time he was there, that ſome fault ſeemed to 
be found with his Councils, for urging things which ſeemed to rehte to 
matters of Par/zament (although upon a due conſideration of his requeſt 
there is nothing in it which does touch their Juriſdiction) he had cho- 
ſen rather to rely upon the Courts pardoning his defe&s, than put any 
further hardſhips upon thoſe Gentlemen who had been his Council, to 
whom he had been more beholden, than they had been to him; for that 
they had undergone ſome unheard-of rebutes already in another place, for 
offering to be of Council with him (though in matters of Law) which 
he believed had never been heard of but in his Caſe, and he hoped that 
(when all his Circumſtances ſhall have been well conſidered) he ſhall be 
the laft Emg/i/þ man that will ever have ſo many hardſhips put upon him, 
as will appear to be through every part of his Caſe. 


In the firſt place he faid, that he had been both Accuſed and Commitr- 
ted, without any Oath or Afidavit made againſt him, for any Crime 
whatever ; Which had been in the Caſe of no other Lord but himſelf, and 


he did believe of no other Man. 


Secondly, That there was no particular Treaſo* mentiond in the Arti- 
cles againſt him, only the word 7RAITEROUSLY had been applyed 
to things which were not 7reaſox, if they had been true (as was then de- 
chred by Sir Wi//zam Foxes the King's Attorney) and he faid, there were 
good ſtore of Witneſſes to prove, that when it could not be maintained 
by Argument in the ZZouſe of Commons, that any of the Crimes men- 
tion'd againſt him were 7reaſen; It was anſwered by one of the Long 
Robe there, (who would not have ſpared to have aſſigned the Treaſon, 
had there been any) that however they ought to give the 7itle of Figh- 
Treaſon to the Articles, for that otherwiſe they would dwindle to nothing 
when they came into the Houſe of Peers. Now in the Impeachments of the 
other Lords (not to meddle with the Truth or Falfity of their Accu- 
ſers) they were Charg'd with the higheſt Treaſons in Name, and upon 
Oaths made againſt them. 


Third! » When a ſhort day was ſet by the Lords for his being heard, 


and 


at the Court of King's-Bench, G&. & 


and that he appeared that day accordingly, hisCouncil was then Threatned 
if they did dare to plead matter of Law tor Itim: Which he faid was never 
heardof betore in any Man's Caſe whatever, nor in the worſt of times. 


Fourthly, He faid if all the Articles had been true againſt him, and had 
been Treaton ; he had his Majeſty's Pardon (which he then ſhewed to the 
Court, and demanded the benefit of it) ſaying, that thar did pardon 
both his Crimes (if he were Guilty of any) and his Impriſonment, and 
yet, that both that Pardon and he, had been Priſoners together for above 
chree years (of which he faid he durſt confidently affirm, that his was 
rhe firſt Precedent ſince the Conquelt. 


Fifthly, He ſet forth that he had not only his Majeſty's Pardon, but 
rhat there had been his Majeſty's Declaration of it in his Speech to his two 
Houſes of Parliament, together with a Declaration of his Innocency, and 
2 Declaration that he would give him his Pardon ex times over, if that 
were defective either in matter or form. And 1n thus alſo he faid that his 
Caſe was not only particular from any others, but that fuch Declarations 
of the King's Intentions to Pardon (although the formal Pardons have 
not been obtained ) have heretofore been alone a ground to procure Bail 
at leaſt, when the Party has been the King's Pri/oner and at the King's 
Suit, which he ſuppoſed was not doubted in his Caſe. 


Sixthly, He ſaid that he had not only been thus Committed, and thus 
dctained tor above qo Months, but he had been kept a Priſoner without 
any proſecution for the greateſt partof that time; which is another ſufh- 
cient ground by the Law for Bail: But inſtead of a reſtraint Ad Cuſtodzam, 


he ſaid he had undergone puniſhments greater than the Crimes alledged 
againſt him could have deſerved, if rhey had been true ; both by the 


tength of his Impriſonment (which was agreed to be a ſufficient Ground 
for Bail, both by the King's Council and the Priſoner's, in the Arguments 
on the Grand Habeas Corpus 3* Car. as alſo in Metvin's Cale, 1* Car. 
and in Sir Tho. Darxell's and other Caſes. 


By the Inconvenience of his Accommodations in the Priſon, for above 
two years and a half of the tune. | 


By two moſt dangerous Sickneſſes in the Priſon. And 


By the loſs of divers of his Family ſince his being in Priſon, who 
would ſome of them moſt certainly not have been in thoſe places where 
they have been loſt, had he been at liberty. 


He faid he was informed, that his Majeſty had been again pleaſed to 
give his Directions to Mr. Aztorney, to give his Conſent a ſecond time 
ro his Bazl, and he did beg leave to ask Mr. Attorney if it were ſo? 
Whereupon Mr. Attorney did ſtand up, and ſay, that he had his Ma- 
jeſty's Dire&tions to give his Majeſty's Conſent again to his Lordſhip's 
being Bauled. 
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His Lordſhip did thereupon fay, that this alſo was particular in his 
Caſe ; and he did believe, there was ſcarce a Precedent in the World, of the 
King's Priſoner, and at the King's Suit, not being Bailed when there hath 
been the Kixg's Conſent to it; unleſs where the Priſoner hath not been 
able to find ſufficient Security for his Appearance to abide his Trial. For 
that the two only Juſtifiable Grounds tor the Continuance of Reſtraint 


. by the Law are, either for keeping the Party irom being able to doe any 


harm by his beingat Liberty, (of which the King is the beſt Judge) or 
for ſecuring the Party to abide the Judgement of the Law, (in which 
the Court ought to have good fatisfaRtion) and ſo they might have ſuf- 


ficiently in his Caſe. 


He faid, that the Precedent would be no lefs ſtrange and new againſt 
the King, than againſt himſelf, if they ſhould not permit him to be Bailed 
under ſuch Circumſtances: For he had heard, that the Law did admit 
of no Abſardity; Now he did defire to know, how any thing could in 
reaſon be more abſurd on behalt of the A7»g, than it the X7ng's Priſoner 
and at the X7zg's Suit, ſhould be kept in Priſon by any ot the XAing's 


Courts, againſt the Xing's Will? 


Or how faid he can any thing be more dangerous to the Subject, or 
be a plainer failure of Juſtice (whatever may be pretended to the con- 
trary) than to ſay, that there can be any ſuch reſtraint of Zng/iſh li. 
berty, as cannot obtain ſo much as Bail, but by the leave of the Houſe 
of Lords? When that Houſe can neither meet but when the King plea- 
ſes, nor can never ſit longer than he pleaſes: So that toſay a Man ſhall 
be a cloſe Priſener (] mean by that a Priſoner without Bail, for Bail it 
ſelf is Impriſonment in the Eye of rhe Law) cill he ſhall be diſcharged 
by the Houſe of Lords; is to ſay, that a man ſhall be a Priſoner during 
the Xing's pleaſure; which was the Great Grievance complained of, 
when the Petition of Right was granted, and that was thought to have 


fully and for ever Redreiled that Grievance. 


But if after ſo many heats and diſputes which our Anceſtors have had 
with the Crown about their Liberties, this Do&rine ſhould now be ad- 
mitted for Law ; We would ſeem to endeavour, (as much as in us lies) 


to bring it to this Concluſion, and be our own Felo's De ſe; That 


the King ſhall have a way found out by our ſelves, and without his ſeel- 
ing how he may Impriſon any Man, or number of Men when he pleaſes 
in a Parliamentary way; aud by Diſſolving that Parliament, he may keep 
them as long as he pleaſes in a Priſon without remedy : But that he ſhall nez- 
ther have power to Relieve us himſelf by his own Authority, nor by his 
Courts of Juſtice. So as in ſhort by this Doctrine ; The King ſhould on: 
ly have power to hurt his Subjects as much and as long as he plea- 
es, but ſhould not be able to doe them any Rzght if he would; and then 
we ſhall have' Magna Charta and the Petition of Right Reverſs'd, in- 
ſtead of receiving that benefit by them, which the Kings of ZErgland 
have been fo Gracious as to give us, and all the Learned Writers upon 
thoſe happy Laws of Liberty have told us we are ſecure under, at a7 
ermes, and againſt all Accidents whatever. He 
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He then begg'd leave to obſerve to his Lordſhip what he found in my 
Lord Chief Jaſtice Coke's Comments upon Magna Charta, who ſaid, that 
the words Null: Vendemus, Nulli Negabimus, aut Differemus Fuſtitiam 
vel Reaum, are ſpoken in the Perſon of the King, who (in Judgment 
of Law) is always preſent, and repeating the ſaid words in all his Courts 
of - Juſtice. 


And therefore ( ſays he) every Subjet in the Realm may at a/ 
times have remedy by the courſe of the Law, and may have Juſtice 
done Freely,. fully, and Speedily, without delay, tor that Delay is 2 
Sort of Denial. 


The faid Lord Coke obſerves further , that thoſe words of Magna 
Charta are fully Expounded by latter Statutes ( vzz. ) 20 E. 3. &c. 
which do direct, that there ſhall be no delay nor hindrance of ſpeedy Ju- 
ſtice to any man, neither by any Sea/, nor by any Order, nor any 
Writ whatſoever; neither from the X7zg, nor from any other, wor by 
auy other Cauſs. 


Now whatever may be ſaid out of other Conſiderations, he ſaid no 
Man can deny, but that there is great delay of Faſtice (to ſay no worſe 
of it) to any Man who (through no negk<t of his own) can neither 
get 7rial nor Bail in above three years, although his Crimes were ne- 
ver ſogreat: And he faid he durſt be confident, that the Makers of 
Magna Charta did believe they had ſecured all Eng/iſh Men trom ever 
being under the poſſibility of ſuch a Danger ; and that he made no 
queſtion at all, but that by Law we are 1o. | 


He ſaid, that the ſaid Lurd ct» doec fay in his Comment upon the 
15%. 1% (where he ſpeakes of what things are Baileable, and what 
are not, and names Treaſon amongſt the things not Baikable ) 
that is (fays he) ſuch offences ſhall not be Replevied by the She- 
riff, but all or any of theſe he ſaith may be Bailed in the X7ng's-Bench. 


And he faid he had alſo fome of the preſent Judges opinions to fthew, 
in this point, which he defrred to Reade out of a Copy of the Lords 
Fournal, (viz. 23d. Decem. 1678, the Queſtion being put, whether the 
Lord Treaſurer ſhould withdraw, 'twas carried in the Negative ; and on 
the 27th.of the ſaid December, the Queſtion being put, whether the Earl 
of Danby Lord High Treaſurer (who ſtands Impeached by the Houſe of 
Commons) ſhould be Committed 2 Tt was Reſolved in the Negative. 


And it was the ſame day propoſed to the Judges, whether the Judges 
can Bail any Perſon in Caſe of Miſpriſion of Treaton, wherein the King's 
life is concern ? 


To which Sir WilzamScroggs (Lord Chief Juſtice of the Xing's-Bench } | 
Sir Francis North (Lord Chict Juſtice of the Court of Common-Pleas ) 
Juſtice Windham, Juftice Fones, and other of the Judges then preſent, 

. | : gave 
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gave ſeverally their Opinions ; that the Court of Xing's-Bench may take 
Bail tor High-Treaſon of any kind, if they ſee cauſe. 


He cited the Lord Coke alſo in his Comment on the 24 FF. 2» 
where he ſays, that it is a Rule ia Law, Quod Curia Regis nou deber 
Deficere Congquerentibus in Juſtitia Exhibenda. And the reaſon of this 
is, that a fazlure of Juſtice may be prevented, which he frequently ſays, 
is Abhorred by the Law : So as it appears, that The Law Abhors all 


| failure of Fuſtice, and he faid, that if ſuch failure do appear in his 


Caſe, or any Man's elſe, no Order can licenſe ſuch Failure nor »s 
Court can Juſtifie the not giving Relief againſt it ; and he faid, he ſhould 
either make ſuch failure appear, or his Lordſhip (meaning the Lord 
Chief Juftice) would be able to tell him where he might repair for 
Juſtice; which both Magza Charta and the Petition of Right are under- 
{tood to have provided at all times for the Subjetts Liberty : But if his 
Lordſhip could not inform him where he might appeal torthwith for 
his Liberty, in that Caſe he faid, that for that reaſon alone (were 
there 19 ocher) he ought of right to be admitted to Bail by that 
Court, till he could be brought before ſuch a Fadicature, as had power 
to diſcharge him. 


He obſerved alſo, that the Lord Coke (in a Chapter on the Xng's- 
Bench ) did ſay, that that Court might Bail for any Offence whartſo- 
ever, and that in the ſaid Chapter it was particularly obſerved, that 
there had been ſuch care taken by the Law to avoid failure of Fuſtice 
(even in ſmall matters, in compariſon of Liberty) that he gives there 
an Example concerning a Clerk or Officer of that Court: For he 
takes notice of what things, and againſt whom, that Court hath pow- 
er to hold Plea by Bill; And amongſt thoſe, he names againſt any 
Officer or Clerk of that Court. and gives che reaſon; becaule if they 
ſhould be Sued in any other Court, they would have the Privilege of that 
Court, which might be the cauſe of a fazlure of Faſtice ; and from this 
his Lordſhip faid it did appear, that the Law intended, that there thould 
be no failure of Juſtice by the privilege of any Court, how great ſo- 
ever it was; for that (as was faid before) the Law did abhor all failare 
of Fuſtice : And he ſaid, if ſuch care had been taken againſt a failure, in 
ſuch ſmall matters, and not in what concern our Zzbertzes, all Engliſh 
men ought Juſtly to break out into the like Exclamations, as the fame 
Lord Coke and many others did, in their Speeches in Parliament, and 
in their Pleadings, 3* & 5* Car. upon the Arguments of the Grand 
Habeas Corpus at that time where the Lord Coke breaks forth in this Ex- 
preſſion; Shall 7 have an Eſtate of Inheritance for life or for years in 
my Land? And ſhall 1 be Tenant at Will for my liberty? Shall I 
have property in my Goods by the Laws? And not liberty in my Per- 
(on2 -And thereupon he tells us, That Perſpicue vera non ſunt proban- 
da : As taking tor granted, that our /ibertzes were not to be doub- 
ted where our properties were ſo ſecured: And the King (fays he) 
had diſtributed his Judicial power to Courts, and to his Manitters of 
Juſtice ; Who are to ſee right done. 


And 
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at the Court of Kings-Bench, G&c. a 
And he faid the Lord Cook gave the Reaſons of thoſe Laws whict 
are againſt undue Impriſonments, and that one of thoſe is, for te 5z- 
definiteneſs of time, which he ſays may be perpetual durine Life, and 
that Iis words are, That it is unreaſonable to think, that a Mint has a Ree 
medy for his Horſe or Cattel, ( if detained ) and none for his Bedy Inde- 
fiuitely Impriſened : For that a Priſon without any prefixed time is a kintl of 
{efp. 


And here his Lordſhip ſaid, That he hoped the Court would either 
allow him Bail, or tell him a prefixed time, when he ſhould be Tryed 
or Diſcharged : he did then alſo Quote the Caſe of the Duke of Suffolk, 
28 /7.6. and the opinions of Preſcot and Forteſcue, { who were emi- 
nent Judges ) who faid, that he ought not to be Committed, ( though 
for Treaſon ) without Eſpecial Cauſe of the Treaſon ſhewed, which 


had not been in his Caſe. - 


He further faid, That many other Principal Gentlemen of that Par- 
liament had ſpoke moſt ſen/;b/y on the ſame Subje& of Liberty, and 
amongſt the reſt, Sir Robert Philips had faid, To have our Liberties 
( which are the Souls of our Lives ) taken from us, and to be pent up 
in Goals without Remedy by Law, and this to be ſo adjudged, ( torſo 
that Court had then thought fit to deny Bail, for Reaſons which were 
at that time alſo beſt known to themſelves )) he cries out, 0h _— 
dent Anceſtors ! Oh unwiſe Fore-Fathers ! to be ſo curions in providing fer 
the quiet poſſeſſion of our Lands, and to negleft our Perſons and Bodies /! 
And to let them lie in Priſons! And withoat Remedy, durante bene pla- 
cito! If this be Law, what do we talk of our Liberties ? This ( lays he ) 
7s Summa Toralis of all HIfer ics. 


He faid alſo, That Mr. Selden did in the fame Parliament argue at a 
Conference with the Lords, That in all Caſcs where any Right or Li- 
berty belongs to the SubjeRt, by any Poferive Law, written or unwrit- 
cen ; if there were not alſo a Remedy by Law, for enjoying or regain- 
ing of this Right of Liberty, when it 1s violated, or taken trom him ; 
the Poſitive Law were moſt vain, and to no purpoſe ; and it were to'no 
purpoſe for any Man to have any Right in Land, Liberty, or other In- 
heritance, if there were not a &»own Remedy, by which in ſome Court 
of ORDINART FUSTICE he might recover it; and in this Caſe of 
Right of Liberty of Perſon, if there were not a Remeay in the Law 
for regaining it, when it is reſtrain'd ; it were to no purpoie to ſpeak of 


Laws. 


Here he deſired leave to ſhew his Lordihip what Sir Nichelas Fide 
(when ſitting as Lord Chief Juſtice in that Court) did fay on this oc- 
caſion, viz. That the Kings pleaſure is, his Law ſhould rake place and 
be Executed ; and for that do we ſit here ; and whether the Commit- 
ment by the King, or others, This Court is the place where the King 
doth fit in Perſon to do Right if Injury be done, and it it appear that any 
Man hath Wrong done to him by his Imprifonment ; We have Power 


zo Deliver or Diſcharge him : And he further faid, That the ſame _— 
D net 
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Juſtice, Doderide, Fones, and Whitlock, ( Anſwering the Priſoners Coun- 
cil at that time ) did fay, the Attorney General had told them, That rhe 
King had done it, and that they (the Judges) do ever truſt him in great 
Matters; and here he took occaſion to fay, That he hoped that the 
Kings Conſent to his Bail, and his Declaration of his Innocency, would 
be now as much truſted in this Court. 


He Cited alſo the Arguments of Mr. Calthorpe for Sir Fohn Corbet on 
the ſame occaſion, who ſayed, That admit the Commitment were law- 
ful, yet when a Man hath continued in Priſon a reaſonable time, he ought 
to be brought to Anſwer, and not to be continued ſtill in Priſon ; for 
that it appears by the Books of our Laws, that Liberty is a thing ſo fa- 
vour'd by the Law, that the Law will not ſuffer the continuance of any 
Man in Priſon, longer then of neceſſity it muſt. 


He Cited alſo Mr. F/ackwe/,, who ſaid upon the ſame occaſion, That the 
Law admits not the Power of Deteyning in Priſon at pleaſure, when the 
Impriſonment is but pro C/todia,for a Man by long Imprifonment might 
otherways be Puniſhed before his Offence ; and he mention'd anExpreſfiion 
of his, 'That long Impriſonment was vita pejor morte. | 


He mention'd, how the Commons at the end of the Parliament, 3 
Car. did defire, That the Judges might declare themſelves upon the 
matter, why thoſe Gentlemen had not been Bailed, when ( 4y the Jud- 
ges Arguments ) it was poſſible they might have been kept Priſoners all 
their Days. 


To which hc faid 1/;z/ock Anſwered. Firfll, Not ſo, but they did 
Remand them, that they might better adviſe of the matter, and thar 
the Gentlemen if they had pleaſed might have had a new Writ of F/abeas 
Corpus when they thought fit. And Secondly, That he had ſpent much 
time in this Court, and that in ſuch great Caſes he never knew any 
Man Bailed without the King firſt conſulted in it, and the ſame he ſaid, 
was then faid by the reſt of the Judges of that Court. 


Hereupon he made two Remarques, Firſt, That by this it did appear, 
that upon Conſideration, That Court had alter'd their opinions in the 
Caſe of Bail, juſt contrary to what their firſt opinions had been poſitive 
in ; and Secondly, That the conſulting of the King was ever neceſſary in 
ſach Great Caſes; as he faid, he did believe, that there was not a Preſe- 
dent, where the King had agreed to the Bail, that ever it had bcen denied, 


He faid, That thoſe Men whom he had Quoted were Men of no or- 
dinary Underſtanding in the Laws, and as the Judges then did at laſt ac- 
knowledg their ſenſe of them to be right, fo he ſaid, He hoped our Laws 
were neither changed nor diminiſh'd, in what related to the SUBJECTS 
LIBERTIES ; and he hoped that no Order of one Houſe, nor Ordinance 
of both Houſes, nor King alone, nor King and either Houſe alone, 
could alter them ; and he reſted aſſured, that a King and Parliament 
would never aiter them to the prejudice of Liberty. 


He 
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He proceeded, That if the Law were ſtill the fame it was heretofore; 

it was plain that the Law did both give a power to. that Court to Bail 
for all Offences whatſoever, (and for Treaſon perticulariy ) and did re: 


quire, that the Subjet ſhould at all times find remedy in it, when his Li- 
berty was Reſtrained, BY ANT CAUSE WHATEVER. 


The chief Reaſons he faid, why ſuch large Powers had. been given to 
that Court, were Principally for avoiding all failure of Juſtice, and to 
the end, Firſt, That the King may both have a means of giving Right 
to his Subjects at all times, according to his Oath at his Coronation, 
and according to the intent of Magna Charta, and the Petition of Right : 
And Secondly, That there might be a conſtaut place for the Subjett to 
reſort unto for Remedy at all times, whenſoever he was oppreſs'd in his 
, Liberty : And he hoped we were not now to learn a new Law, that 
the King could neither keep his Oath, nor maintain Magza Charta, nor 
the Petition of Right, without the aſſiſtance of an Extraordinary Court, 
which he may both chuſe, whether he will call, or when he will call 
it, and how long it ſhall ſit; which (as he had faid ) would put all 


under the XAing's Abſolute Will, 


| \ 

He then fad, Hetook for Granted, that there would be no diſpute 
made in this matter, but that there was an Order of the Lords which 
was ſuppoſed to ſtand in the way : But he ſaid, If his Lordſhip would 
give him leave, he would firſt fay ſomething to the Order it ſelf, and 
then he hoped to ſhow his Lordihip, that it ſtood not at all in the way 
as to his Requeſt of Bail; and that it ſhould neither be interfered with 
in the leaſt, nor the Juriſdiction of the Lords, nor their Proceedings 
medled with in any kind by his being Bailed to the Parliament, ; 


And firſt for the Order it felf, He deſired the Court to obſerve, that 
it was Dated the 19th of March, 1678. and worded as followeth, 


( viz. ) 

Die Mercurii, 19”* Martii, 1673. 
6 HE Houſe this Day taking into Conſideration 
cc the Report made from the Lords Committee for 


© Priviledges, that in Purſuance of the Order of the 17h 
< Inſtant to them directed, for conſidering whether Peti- 
< tions of Appeal which were preſented to this Houſe ir 
« the laſt Parliament, be ſtill in force to be proceeded on; 
< and for conſidering of the State of Impeachments 
« brought up from the Houſe of Commons the laſt Par- 
«© /iament ; and all the Incidents relating thereunto ; up-_ 
<« on which the Lords Committees were of opinion, That 


« inall Caſes of Appeals, and Writs of Error, they conti- 
nue, 


ee 
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* nue, and are to be procceded on 1in Statu Cre, as they 
<* ſtood at the Diſſolution of the laſt Parliament, without 
* beginning Dc novo. And that the Diſſolution of the lat 
« Parliament d1d not altcr the State of the Impeachments 
* brought up by thc Commons 1n that Parliament. 


Now upon this Order he obſerved, That it related as well to Appeals 
and Writs of Error, as to Impeachments; and ſeemed to be more fully 
worded to them, than to Impeachments : 'The words STATU QUO, 
and without beginning DE NOVO being annexed 1n the Order more par- 
ticularly to the Appeals and Writs of Error ; whereas all that was faid 
as to the Impeachments, he obſerved to be, that the Diſſolution of 
THAT LAST PARLIAMENT doth not alter the State of Impeachments 
brought up by the Commons in "THAT PARLIAMENT, ant! are not 
words which ( ſtrictly taken ) can bind after the Diſſolution of any 0- 
ther then that Parliament. 


Buſt he ſaid, If the Order ſhould be Expounded otherways, yet that 
both the Law, afid the Practice of the Interzour Courts were undoubt- 
edly contrary, I the Caſes of Appeals aud Writs of Error. And he ho- 
ped no Court would take upon them to Expound the Order fo, as it they 
were at liberty, to ſplit the Order, and to Judg which part of the {ame 
Order ſhoald be binding, and which not, tor that that would be to meddle 
in a more Extraordinary manner with the Proceedings of the Lords,than 


he had deſired. 


Now as to IW-2#s of Error, he ſaid, Therewere full Reſolutions of the 
Judges in the Caſc, tho in times of Prorogarions only, when a Day is 
ſet tor the Sitting of the Lords Houſe, any he cited the Caſe of Heydon 
and Godſalve, in Crooks Reports ; as alſo the Lord Ch. Juſt. 77ales, who 
did not only grant Execution upon a Writ of Error, ( depending in Par- 
liament) but did alſo Anſwer the Detendants Council ( who would have 
pleaded to the Lords Anſwer in-bar of the Execution) that he ſhould al- 
ways pay all due Reſpect to that Superiour Court of rhe Lords, bur that 
he muſt a& according to Law, and that he knew, that the Lords did 
not intend otherwiſe. But of this Lord Ch. Juſt. Pemberton himſelf, 
who he faid had denyed Reſtiturion upon an. Execution lately taken our, 
in a Caſe where a Writ of Error was and is ſtill Depending in Parliament. 
And in Caſes of Appeals, he ſaid he was informed, that the Court of 
Chancery did not take any notice of the Appeal being in Parliament af- 
ter a Diſſolution, but did notwithſtanding proceed to. Sequeſtration: 
And he faid that there was a late Precedent in the Court of Exchequer, 
in the Caſe of one Fountaine, where an Appeal was brought from a De- 
creein the Exchequer, and Recognizance centred into by the faid Foun- 
zaine, to abide the Order of the Houſe of Lords, and after the Parlia: 
ment was Diſſolved, the Council of the ſaid Fountaine did Inſiſt on the 
faid Order before the Barons, that the Houſe being poſſeſt of Mr. 
Fountaines Cauſe, and Security having been ' given by him to abide the 
Order of the Houſe, that no Proceedings ought to be had in the Ex- 

chequer 
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at the Court of King's Bench, &c. SE 
chequer upon the ſaid Decree, untill the matter on tlie Appeal was de- 
termined bejore the Lords, Notwithſtanding which, and that Mr: 
Fountain produced tie Lords Order in Court, and produced the ſe- 
curity allow'd , yet the now Barons Declared and Ordered, that the 
Decree by them made ſhould be proceeded on againſt the faid Foun- 
taininthe Court of Exchequer : Anda proceeding hath been had 


accordingly. 


By all which he Obſerved, That the Inferior Courts did proceed up- 
on matters forbid as much by ihe Houſe of Lords, in the matters of Ap- 
peals and Writs of Error, as it was upon Impeachments, and yet that 
the reaſon was plain why they did ſo, for that the Parliament might 
proceed again upon the ſame Appeals, and Writs of Errors, notwith- 
{tanding thoſe proceedings in the Inferior Courts, in the interval of 
Parliaments; for that none of thoſe Acts of the Inferior Courts, do 
{o hinder the proceedings of the Superior, but thar the Plaintiff in Par- 
liament may revive the ſame matter there again, by Sczre Faczas,or 
by Re-fummons,, tc. Eut he ſaid , It was never heard of, that rhe 
Lords themſelves did proceed again Ex offic:o, without the Petition of 
the Party to revive the Cauſe : And fo he did in the Caſe of Impeach- 
ments, that the Lords would no more proceed Ex officio upon that nei- 
ther, unleſs they were called uponby the Proſecutors, and then ther 
Lord(hips proceedings upon the Impeachment would be no more hindred 
by the Bailing of him inthe Inferior Court, than they were in the 0- 
ther Caſes by the Executions and Sequeſtrations which are Granted 
in the intervals of Parliament, whi :h were for the prevention both 


of DEL AT and of FAILURE of FUSTICE. 


| Beſides he ſaid , If this ſhould not be done, how could ic be known, 
whether the Proſecutors of an Impeachment from the Houſe of Com- 
mons ( whoare never the ſame Menin a new Parliament, ) will pro- 
ceed any more upon a former Impeachment? For, he ſaid, it had many 
times fallen out otherwiſe, and he Cited a late Caſe of the Lord Mor- 
dant , who was Impeach'd upor. Articles in one Seſſion ; and having 
taken out a Pardon during the Prorogation, was never more called up- 
on,nor never queſtion'd upon the former Impeachment; although the 
very ſame Parliament fat again, which had Impeach'd him, and there- 
fore he ſaid; That the Caſe might more probably happen to fall out ſo, 
when a new Parliament ſhould meet again, which would conſiſt of new 


Meng 


He faid, Tt was like to be Obſerved, that although the Tran- 
ſcript of the Recordin a Writ of Exror might have Days of continu- 
ance, yet no Superſedeas is grantable; And he ſaid, That if the Lords 
Order be no ground for a Superſedeas on aWrit of Error, why thelay- 
ing of an Impeachment ſhould be a o_ for Confining a Man within 
theTowerWalls all his Life, he was ſure muſt be both leſs reaſonable & 
leſs juſt, As Liberty was more valuable than property, and without 
which, Property could be of no comftort- 


E ic 
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In the next place he Obſerved, That if the Order ſhould be continu- 
ed litterally to mean,that the Impeachments as well as the Appeals and 
Writs of Error (-and the Incidents relating to all of them) ſhould re- 
main in the ſame ltate they were at the Diffolution of THAT PAR- 
LIAMENT mentioned in the ſaid Order , his caſe thereupon he ſaid 
would be quite different from any others, tor that he was not under any 
Commitment at the Diſſolution of THAT PARLIAMENT, nor at the 
time when THAT ORDER was made,but was then at liberty tobe a 
ſitting Member of that Houſe,and by a Vote of the Houſe, had leave to 
continge ſo, for thar ( as he had already Obſerved ) the Date of the 
Order was the 19th of March, 1678. and the Wartant of his Commit- 
ment did appear by the return before the Court to be, the 1674 of A- 
pril following : [nlomuch that he defired the Court to take notice, that 
the flrict L-tter ofthe words S274 Quo in the Order ( compared with 
the time when the ſaid Order was made ) would be an Argument to ſet 
him zu 4 State of Liberty as he then was, 


He then told the Court, That by what he had ſaid, he hoped he had 
made appear, that the Order cid not afford the leatt ſhadow for the 
hindring of his bing Bailed; but that on the contrary ; the Reaſons 
were much ſtronger tor the doing ot that,(as it related not only to him, 
but to the Liberty of the Subjef? in General)then for the proceedings 
which the Inferior Courts do daily practice upon Appeals and Writs of 
Error, (which are but for property ) and are compriſed in the ſame Or 
der,and thereof he ſaid, That he hoped he ſhould at leaſt find the ſame 
favor in a Caſc of Liberty, which is allow?d every day in Caſes ot Icfler 


Moment. 


He then ſaid, { that although it did not concern his particular Caſe ) 
Yet tor the ſake of Zngl:iſh Liberty it ſelf , he could not but ſay ſome- 
ching further upon this point; for he could not but be of opinion, 
That if the Order had direly forbid Bail, which it was far trom do- 
ing ) and beſides, the Lords own practice had ſhew'd their meaning to 
the contrary, by the Bailing of a Commoner, whoſe Crimes were de- 
clared to be greater than his, and in which Caſe they made no Nox Oh 

ſtante to their Order, but take that tobe ſtill in the ſame force towards 
him, as towards any others who are in Cuſtody ) yet he ſaid, In that 
Caſe, ifſuch an Order ſhould be tound to be againſt Magna Charta,and 
the FundamentalRight of the Liberty of theSubject,(as any thing muſt 
be which does Subjett any manto an INDEFINITE IMPRISON- 
MENT: )he conceived that of Right,thatCourt ought to free anyMan 
jrom ſuch a Slavery.(for he ſaid, he could give it no better a name) and 
h= then Cired an Argument of the Earl of Shaftsbauryes upon that 
point, which that Lord argued in that Court upon an Habeas Corpus, 
when the Court agree'd they would have Bailed him, had it not beenin 
atimeofan Adjournment only of the Parliament; his words he ſaid, 
were That this Court will and ought to fudge AN A.T OF PARLIA- 
MENT VOID if it be againſt MAGNA CHARTA, and more might 
7t Fudge of AN ORDER OFTHE HOUSE OF LORDS\that # put 


i 


at the Court of King's Bench,t-. | id 
in Execution to aeprive any Subjelt of ku LIBERT?, and as he faig, 


this could not be denyed tobe Law, fo he was coniident the Earl of 
Shafts6ury was (till of the ſame mind,and fo muſt every Lord in E#- 
gland be, or ( when they conſider their own Caſes ) they would make 
their Liberties to be very precarious. | 


He proceeded to ſay, That the Earl of Shaftsbury being allowed to 
be a knowing Man, both in the Laws, Orders and Conſtiturions of 
Parliaments ; he would beg leave to Quote another part of the ſame 
Speech, ( viz. ) That Mr. Attorney , { Which was then Sir W:ll: am 
Fones) was pleaſedto Anſwer the InSfance of one of his Lorſhips Coun- 
cil, That zf a great Miniſter ſhould be Committed he hath the Cure of a 
Pardon ,a Prorogation,or a Diſſolution, but (ſays the Earl) if rhe Caſe 
fhould be put why Forty Members,or a greater number may not as well 
be taken without any Remedy of any of the King's Courts; his Lordſhip 
{aid, That Mr. Atiorney could not very eaſily Anſwer ; and if in this 
Caſe ( ſays he ) there can be no rehef,no Man can foreſee what may be 
I in another place of the ſame Speech,he ſays, He does not 
think it a kindueſs tothe | ro make them Abſolute. and above the 
Law, for ſoit muſt he, if 1t be Adjudged, that they may Commit aMas 
toau INDEFINITE IMPRISONMENT. 


He ſaid, He took theſe Men whom he had named, for no ſmall Au- 
ehorities in this Age,and the Earl of Sh ifts64ury,he ſaid, was a Man (till 
as much for the maintaining ofthis Order as ever,but that his Lordſhip 
did ſhew himſelf at the ſame timt to be for Eng/:ſb Liberty, and he 
plainly ſhew'd his own Senſe, both of this, and of all Orders whatſoever, 
which concern'd the Liberty ot the SubjeR,and declared, that he took 
that Court to be the proper Judge of all ſuch Orders. 


He ſaid, It thereby appeared, how ſenſible that Lord was, that ſuch 
Caſes might concern Forty as well as One, and Members of either 
Houſe, as well as other Men,and without relief, if it ſhould be adinmit- 
ted,that ORDINART COURTS could not relieve;& the Earl of Dax- 
by ſaid, That there was no Anſwering of theſe Arguments of the Earl 
of Shaftsbury,unleſs it could be denyed, That the King can Impeach as 
well as the Commons ,or that theKing cannot Call 4ndD1ifſolveParlia- 
ments at his own Will and Pleaſure: For if he may (as was not to be 
doubted)he ſaid, He was ſure every Man in England was in the ſame 
Danger, when the King pleaſed,and then he ſaw nothing whereby we 
had any Security,but that we lived undera King who would not. Ex- 
erciſe this Power over us, which we will needs put into his hands, al- 
though he does not deſire it himſelf: As if we were fo weary of our 
Liberties , that we would be Induſtrious in contriving how we might 
inſenſibly ſlide into thoſe Slaveries, which our Anceſtors have been 
ſome Ages taking pains to ſecure us from, and our Kings have been ſo 
gracious as to Grant and Confirm to us, ſo many times over as they 
have done; and which other Kings may be as ready to reafſume here- 
after,as we are to give them away, 


He 
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He concluded his obſervations upon that Speech of theEarl of $h f|- 
bury,with taking notice, that his Lordſhip had ſhew'd he was one of 
thoſe Peers who would take it for no kindneſs to be made ablolute,and 
a bove the Law, by ſuch Ordcrs of theirs being conſtrued to ex:cnd to 
INDEFINITE IMPRISONMENTS. 


5 Lt GRE ERS 


He then repeated Sir W://:am Fones his Declaration in that Court, 
that either a "Pardon , a Prorogation, or a Diſſolution was a Cure a- 
gainſt ſuch Impriſouments;and he obſerved thereupon, that it that Do- 
arine were true,that any one of thoſe was a cure againſt ſuch Impriſox- 
ment,Cand he could not doubt of it's being good Law )then certainly he 
ought to find relief from his Impriſonment, who had every one of 1hoſe 
Cures on b# ſide. | 


He then defired to put the Court in mind,how in the worſt of times, 
Juſtice had taken place ſo far, as to /ay a/rde the force of Orders maae 
in Parliaments after the Diſolutions of thoſe Parliaments which 
made them, although it was to the Prejudice of the Intereſt of thoſe 
Ulſurpers themſelves, 


He cited an Inſtance of one Sir John Srowel, who by the Articles of 
£xeier, was to have been admitted to compoſition tor his Eſtate, but 
yet contrary to thoſe Articles,the Parliament did afterwards order his 
Eſtate to be fold. After the Diſſolution of which Parliament, Sir Jo/7 
Jtowel pleaded by his Council(which were Serjant Maynard and Mr, 
Laich)thatThat Order was Diſſolved by the Diſſolution of that Parlt- 
ament;and that therefore the Articles were again in Force; & that the 
Plea was admitted to be good , and Sir Fo4r: reſtored to the benefit of 
the Articles upon that Plea , ever by Bradſhaw 4:w2ſe/f.But he ſaid,he 
was ſorry that he could neither have Sir W://:am ones to argue thoſe 
points tor him which he had uſed againſt my Lord Shafts bury,nor Ser- 
jeant Maynard to make good ihe Invalidity of ParliamentaryOrders 
after Diſſolutions;but he ſaid,that it was not his fault,and he doubted 
not but he was before moreJuſt Judges than there was 1n thoſe ill times; 
and that he hoped 7hat the Liberty of the Subjeft was not now more 
Precarious than it was in ihoſe days, 


He added , that if upon ſuch Orders Men could nct be Bayled in the 
Interval of Parliaments, they would become Grievances equal to the 
Multiplications of Treaſons in former Days , which have ſometimes 
been greedily made heretofore by Parliaments in Diſtemper'd Times, 
but the Commons had never been quiet till they could get their Bear 
chain'd up, and their Laws reduced to the old Standard of Treaſon a- 
gain; Bur yet thoſe things had been done by Acts, and not by Orders 
ot Parliament, X 


He deſired them likewiſe to remember, that it had been one of the 
chietgrounds of the late War betwixt the King and his Parliament ( in 
which ſo much blood had been ſhed) that an Ordinance of Parliament 
ſhould not be held equal to an Ac of Parliament,& yet thoſe were Or- 

ders 
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at the Court of Kings-Beach, &&c. t7 
Uzrs of both Houſes : And now faid he, Shall we be defending, that an 
Order of one Houſe only, ſhall be Equivalent to a Law? and hall be in 
force againlt our greateſt and moſt facred Laws of Liberty, which have 
been fo confirmed to us 2 This, faid he, I am not able to underſtand 


the reaſon of, nor will any Man,. who fſhall' give himſelf the leaſt lei- 
ſure to thiak upon it. | | 


He then faid, He'defired to ask any Man that then heard him, or 
any Commonor of Eng/and, who would but take time to conſider this 
Caſe, ( which may be any Mans in England, ) whether they would be 
contented to inveſt the Lords with fuch an Zherent Power over their 
Liberties, which they can no more be exempted from, then the Peers 
themſelves ? 


And he faid, That the Lords had already made it appear, that they 
would not have any ſuch Arbitrary Power placed inthem, tor that they 
had refuſed to paſs a Favorite Ad, ( which was for their own Tryals ) 
only by reaſon of a Clauſe which was Incerted therein, 7o have Enatted 
the Subſtance of this preſent Order into a Law. 


And he faid, That the Houſe of Commons deſiring that ſuch a 
Power might have been Enacted into a Law, ( though themſelves would 
have been the firſt who would have repented ſuch a Law, ) did ſufficient- 
ly denote, That the Commons did not. think the Order would be bind- 
ing in Law after their Diſſolution; for otherwiſe what need was there 


of a Law ? If the Order was in force after Diflolution, without 4 
Law. | 


Upon the whole he ſaid, He thought the Diſtemper of that time 
had given more weighe to the Order, then any thing elſe, and ſome of 
their Lordſhips on that Bench did know, both in what an heat it had 
been made, and how it had been fince blown upon by the Lords them- 
ſelves ; who he was confident would no more endure to have it Conſtru- 
cd in that Sence which now ſeems to be put upon it, ( of Subjedting 
Men to be ander INDEFINITE IMPRISONMENT, ) then they will en« 
dure themſelves to be every Day put into the Stocks. 


As he had faid thus much to the Order it ſelf, fo he faid, He hoped 
to make appear, 7hat the Courts Bailing of him would not at all Intreuch 
upon the Order, nor meddle with the Juriſdittion of the Lords, nor their 
Proceedings in any kind. 


For that he took it for granted, That what was done by that Court, 
and the Courts of Chancery and Exchequer, on Appeals and Writs of 
Error, was underſtood not to meddle at all with the Juriſdiction nor 
Proceedings of the Lords in thoſe Caſes, and that this was juſt the fame, 
all being alike Subjeft to the final Determination of the Lords, whenever 
they pleaſed to call the Appeal, Writ L. Error, or Impeachment, before 


them, 


18 The Earl of Danby's Arguments 


them, and without any prejudice to their Lordſhips Proceedings by any of 
thoſe As done by that or the other Courts in the Interval of Parlia- 


mMents. 


Befdes, he ſaid, It had been uſual to Bail in that Court to the Juſtice 
Seat in Eyre, and yct that that Court could not procecd further. 


He Inſtanced alſo, That Courts allowing of the Pardons of Peers, 
( when pleaded there ) and yet that they had no power to proceed to 
the Tryal of a Peer. 


And fo he faid, There were divers other Inſtagces of that Courts 
proceeding to ſuch and ſuch degrees of Exerciſing their power to avoid 
delays, &c. where the Court had no Juriſdiction to determine the 


matter. 


Precedents he faid were not to be expected, which were exactly fitted 
to his Caſe, becauſe he durſt be bold to ſay, there never was ſuch a Caſe 
before, ( when well conſidered in all its Circumſtances, ) nor he hoped 
never would be again : But he faid, That therefore both the Kings 
Power and the Peoples Liberties would be the more concernd in what 
Reſolution ſhould be given by the Court in this Caſe of his. 


He faid, There were Precedents of Diſcharging of Men Impeach'd 
in Parliament upon the Kings Writ to that Courr, Commanding the 
Proceedings to ceaſe, and they have been Diſcharg'd accordingly by that 
Court, without any other Reaſon given in the Writ, bur becauſe the 
King held the Partics to be Innocent and free from the Crimes Charg'd 
againſt them. As in the Caſes of Melton Arch-Biſhop of Tort, and 


Graveſend Biſhop of London, 7 E. 3. 


He mentioned alſo Z7ugh Spencer, and Sir Thomas Barkley's being 
Mainprized to Parliament, and yet that the latter was upon ſuſpition 
for the Murder of a King, (viz.) Fdward the Second. 


He faid, Inferior Courts had Bailed to Parliament about the Popes 
Bull, Sc. Reg. Writs, 274- 


He faid, A ſingle Judg (vz.) Sir Robert Atkins had lately Bailed 
one for Treaſon, and another for Murder, and that he did himſelf hear 
his Juſtification of both allow'd ( as to the Legal part ) before the 


King and Counctl. 


He faid, That Kings had formerly aboliſh'd Accufations of Treaſon, 
and Inſtanced a Caſe of 7albo? againſt Ormond, in the time of 77. 6. 


And to ſhew how powerful the bare intention of Kings to Pardon had 
been heretofore, he Inſtanced the Caſe of a Man Indicted of Felony,who 


{ without any Council ) ſthew'd torth a Charter of Pardon to the Courr, 
which 
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at the Court of Kings-Bench, 5c. I9 


winch was difcorcant to the Indictment, as alſo to his name, and yet 
becauic the Court perceived that it was the King's Intention he ſhould be 
parconed, he was Remanded to get a better Pardon. 26 Af: p. 46. 


And he did thereupon fay, That he hoped the Kings Intention of Par- 
don as to hum, had been fufficicntly declared to the whole Kingdom. 


Andin ſhort he faid, That if the matter was proper for the Juriſdiction 
of that Court, before it was in Parliament ; it's having been there, did 
not take away the Juriſdiction from a Competent Court, when the Fx+ 
traordinary Juriſdiction fails; which was not to be ſuppoſed could lay 
all other Juriſdictions aſleep, when it ſelf was not in being ; and eſpeci- 
ally when that Competent Court ſhould do nothing in Contradi&ion to 
the Proceedings of the Extraordinary Court, as he hoped he had made 
appear, that that Court would not do by the Bailing of him. 


Whereas on the contrary, he ſaid it was moſt evident, That J«/tice 
did fail in the higheſt concern ( which 1s that of Mens Liberties ) unleſs he 
could be inform'd when and where he might certainly be either Tryed 
or diſcharged, for that ( as he faid before ) it was agreed both by 
the Council for the King, and the Council for the Priſoners, in the Ar- 
guments on the Grand #/abeas Corpus; that INEDFINITE IMPRISON- 
MENT was held to be PERPETUAL IMPRISONMENT which the Law 
did admit in no Caſe where the Impriſonment was only AD CUSTODIAM. 
And although his had been intended but AD CUSTODIAM, yet it 


could nor bc denycd, but 77 mad utr cacty geen ail Graviur p<1dlll, anel 
without any perticular C auſe yet ſhew'd for which he ourht not to be Bailed 


by Law. 


He then faid, That Littleton had declared in his Arguments 5 Car. 
That if Treaſon in General ſhould beheld to be a ſufficient Return, yet 
that the Xings-Bench might Bail : And phe faid Littleton and the 
Kings Attorny in their Arguwents ({ one for the King, and the orher 
for Mr. Selden )) did agree, That where the Party could not avoid t'e 
Judement of the T.aw, nor that there was no Danger by his being at liberty, 
He e2ht to be Bailed after long, Impriſoument, and at that time,fix Months 
was taken to be long [mpriſonment. 


He faid, He had rcad a paſſage in the Lord Cokes Inſtitutes, where * 
ſpoke of ſuch Imprifoments as he compared to the Impriſon:: .c : 
St. Paul by the Centurion, who firſt put him in Chains, and th. | 
quired who he was and what he had done. 


He faid, He would not compare his Caſe to that ; but that there v-.. 
much of reſemblance 1n it, that he had been in Chains, ( or whe + 
there meant by Chains, which was a Priſon,) for above Three Ye... . -:: 


8 prctence of Treaſon, without being told to that day what k:. : 
] LS EAIGTI 
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Treaſon he had committed ; which had been done in no Bodics Caſe 
but his, and by ſo much the greater was his hardſhip. 


He hadfilfo both been Accuſed and Committed without any Oath 
made againf{t him. 


When a Day had been appointed for his hearing, his Council had been 
forbid to Plead matter of Law for him. 


It had been acknowledged that there was no Treaſon continued in any 
of the Articles againſt him, it they were all true. 


And if they had been true, and had amounted to Treafon, he had 
there ſhewed the Kings Pardon, which did releaſe both the Crimes and 


the Impriſonment. 


That beſides that Pardon, he had his Majeſties Declaration in full 
Parliament, both of his Innocence, and that he would Grant him his 
Pardon Ten times over if this were defective. 


That he had now had his Majcſties Conſent to Iis Bail, a fe- 
cond time, Declared to that Court by the Attorney General, by the 
Kings Direction. 


That in all theſe foregoing Particulars, his Caſe was ſingular, and 
difterent from all others, who are or have been made Priſoners ſince 
the beginning of the late Plot, or (as he believed ) at any other 
tune. 


Beſides theſe things which are peculiar to his own Caſe, he faid that 
theſe was alſo what was Common to other Caſes as well as his. 


The length of his Impriſonment, which had been above 40 Months. 


The being Confin'd ſo long under pretence ( as he conceived ) of an 
Order of the Houſe of Lords which neither Directs nor Twplies any thing 
to forbid Bail. But in that alſo he had what was particular to himſelf 
( which he had already faid, and deſired leave to repeat, becauſe it would 
deſerve their Conſideration ) viz. That he was at liberty, and had leave 
to be a fitting Member in the Houſe of Lords at the time when that Order 
id declare that the Impeachments, Appeals, &c. and the Incidents belong- 
ing to them ſhould ſtand in STATO QUO, jo that (as it already deſerved) 
the STATYS QUO ( as to him) he again ſaid was to put him into a 
State of Liberty. 


Laſtly he faid,that he had no proſpect now when anyParliament would 
ſit, and by the examples of paſt Parliaments he might reaſonably fear, 
whether when they did meet, they might fit fo long as to give him Re- 
lief; for that his Petition had been Read the firſt Day that the 
laſt Parliament entered upon any publick buſineſs, or whether grea- 


ter buſineſs of the Kingdom might not ( as it had done already ) 
ſo 
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at the Court of King's Beach, Oc. Z1 


ſo to take up their timegas not to give them leiſure to conſider the Caſe 
of a fingle Perſon: And lince tiis had already faikn out to be his 
misfortune in Three Parliaments ſucceſſively, he took it to be but tov 
plain a Demonſtration of his lying under an Indefiniie Qupriloument , 


unleſs he ſhould find relietin that Court, for that there was no other t9 


Appeal unto, 


He faid, That in thoſe Great and Eminent Caſes which ſell out 3 
&© 5 Car. about the Bayling of Perſons Committed to Indefinite Im- 
pr:ſoument,the Judges were then very poſitive againlt their Bayl, and 
yetchanged thoie opinions afterwards; and fo he hoped that Court 


might do upon a due conlideration of his Cafe and Circumſtances ; or 


elle he hoped that his Lordſhip would convince himgthat bu Impri- 
ſoument was not Indefinite, by letting him know at what prefixed 
z41ze, and where he might rcfort ior remedy, which the Law docs 
without queſtion allow to all men, and at al! times, 


He ſaid he was a very reaſonable man , and when he was convinced 
by reaton( ypon which he was ſure all Laws were founded ) he could 
be content to ſuffer {till , though lis Imprifonm<nt had been ſo long 
already; for. that: however he may have been Miſrepreſented ior ar 
Arbitrary Man, he would rather periſh in his Priſon than have any 
thing done tor him which the Law would not warrant : But on the 0- 
ther tide , he ſhould be ſorry that his.Caſe ſhould be made a Precedent 
agains?# Law, andagaini# Engliſh Liberty, which he was ſure it 
would be, if he ſhould be continued to ly under an Indefinite Impri- 


ſonment without being baited; and he ſaid he was not aſhamed to ſay, 


in the behalf of all Eng///b mens Liberties, as well as of his own Caſe; 
Thar it wos a Caſe which did concern Every manto take care of in the 


Conicquences of it , and which did cry loudly tor Relief. 


He then told the Court, That he had troubled them long , but that 
he oped it would be excuſedin.a Caſe of that moment, And in the 
firſt place he ſaid, he hoped it was plain, thar That Court had it in 
their power to grant him Relief if they pleaſed, 


That it was as plain, that there was nothing in the Lords Order a- 
gainlſt it, and that the pract.ce of the Lords had been other ways even 
1n the behalt of Commoners. | 


That it was apparent, that both That Court, and the Courts of 
Chancery and Exchequer, dorelieve upon Appeals and Writs of Er- 
ror , which are in the ſame Order withthe Impeachments,and yer 
do in no ſort meddle with the Judicature or Proceedings of the Houſe 
ol Lords, 


That it was manifeſt , that let the Order be conftrued as any man 
pleaſes, yet that Bailing could be no ſort of Judging of any Proceed- 
ings in the Superiour Court , 47 would leave the Ne drwent mntirely 
tothe Parliament , and wonld continue him a Priſoner in Law ; 

boun 
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|bound to appear before that Extraordinary Court , whenever his Ma- 
jeſty ſhould be pleaſed to call it ; and he ſaid it was more evident,that 
otherwiſe he was an Indefinite Priſoner , and at the King's Will only 
for his Liberty, the Conſequences of which every man ought to lay to | 
his heart with a dread of it , whenever they ſhould live under a Prince | 
that might not be ſo merciful as our preſent King, and he hoped. the | 
Court would duly conſider it. 


Beſides all this he ſaid, he durſt confidently affirm, That there xwas 
ot a Precedent ſince the Conqueſt , of any man's being refuſed Bayl 
under ſuch Circumſtances as hu were ; Whereas ne ſaid , the detain- 
ing of men under long Impriſonment , ought either 'to have expreſs 
Lacw for it , or agood number of Precedenis, and 19 good times to 
Juſlifieit , and not any ſingle Inſtance or two ( if they could be produ- | 
ced ) wiich he thought they could not, | | 


An7he hoped that. Precedent which he had already mentioned on | 
his *j3:fties behalf, would be very well conſidered, which was; How "I 
the King's Court ſhould keep the Kizg's Priſoner , and at the Keng*s 
Sute, inthe Kzng's Priſon , with the King's Pardon, and againſt the 
K::'g': Will, twice declared in that Court, by his Attorney General, 


| He faid he ſhould conclude with letting his Lordſhip know , that as 
the King himſelf had ſufficiently declared , that there was no danger 
in the letting him have his liberty , ſo he had ſuch Bayl to offer to his 
Lordſhip as would ſufficiently fatisfie the World, that he ſhould be 
forthcorning to anſwer when and where that Court ſhould appoint, and 
then nc hoped the two chief grounds for detention in a Priſon (. v:S. 
The danger of a Mans baving 16s liberty ; andrhe danger of he not 
appearing to abide by Tryal ) would be fully anſwered. 
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And if it might not ſeem too great a vanity to ſay (although the true 
reaſon do's take away the vanity of it, becauſe it would not be for 
his . but for their own ſakes, as what may happen to be their own 
Caſes ) he ſaid he doth believe, he could have the Major part of the 
Houſe of Lords to be his Bayl in this Caſe, and ſome of thoſe very 
Lords, who were for the making of this Order, alttough not in that 
ſenſe which would ſeem to be put upon it. In ſo much that there 
would be no more to fear in the Granting him Bayl, than he hop ed 
there was either Reaſon or Juſtice to deny it, And he doubted not , 
but he was there before very juſt Judges , who would duly confider 
what he had ſaid. 


On 


The Lord Chief Juſtice then ſpeaking did fay, That the Earl of 
Danby had ſeemed to reflet upon the Court, as if they had denied 
him Juſtice in not hearing his Counlel. 


Then the Earl of Day4y deſired leave to interrupt his Lordſhip , 
ſaying , That his Lordſhip had miſtaken him, for that he had ſaid no 
29 ſuch 


* 
Z 
hb 


z 
& 


(3 
CE 
X 
£10 
F 
I 
*& 
j 
- 
: 
«3 


at the Court of King's Bench, Gc: £2 
fach thing of that Court ; tior did he mean it of that Court; but ſaid , 
it was very well known that his Counſel had been {orbid to' plead fot 
him in anotherplace, which was then acknowledged by Juiftee Foes 
to be very true. 


The Lord ' Chief Juſtice then proceeded | and faid, That for his 


| Lordſhip's ſaying, they needed not to fear, becauſe he did believe the 


Greateſt part of the Lords would be his Bayl : That it was not the 
tear of another Court that had any Kind of influence, upon them, or 


"That they ſhould do ſuch things as they feared tobecalted to an account 


for ; bur thar they were to govern themſelves by the doing of Ju- 


-ibice. | 


That they had heard his Lordſhip With a great deal of patlence,and 
that he had ſaid many material things, and with much acuteneſs , 


- and that they were nor'ſenſteſs of the hardſhip of his Lordlhips Cafe , 


and of the greatneſs of tris fufferings, 


That they were likewiſe ſehſible of the Kings deſires that his Lord- 
ſhip ihould have no longer Imprifonment than the Law requires; and 
he confeiled :h.ut the King had done as much as lay in bis power. 


That it was not denied. beeauſe that Court could not Bayl for Trei- 
ſoi: , for that thev bad 2 power to Bayl in all Caſes whatſoever, if the 
Court jaw c-uie : Neir:ier would the Indictment which was found a- 
Z 1. IM avout S.r Edmond- Bury Godfrey have hindred ; nor was it 
ihe Order of the Houſe of Lords which hindred them ; But that they 
were toad there according to Law,and he prayed his Lordſhip to con» 
ſider that they could nut 1ielicys hun according to Law. 


That he did agree to fortie things mentioned by bis Lordſhip s 4nd 
that it was a very hard Caſ: he ſhould lye ſo long in Priſon ; But here 
was the miſery , they could only compaſſtonate him, for that his 
Lordſhip was impriſoned by an higherHand , and where they had no 
power to intermeddle. | 


He inſtanced in Inditments for Treaſon, and ſeveral other great 
Crimes, in which they could Bayl men, but in this Cafe, the Supreant 
Furiſdiftion of the Nation had laid their hands upon it , which was 
attended by the Houſe of Commons with an Impeachment. 


Whether their Lordſhips had cauſe , or not cauſe to commit his 
Lordfhip , they could not InſpeA; But that they ought to believe that 
his Lordſhip was juſtly Contmitted, and that their Lordſhips in their 
mature Deliberation would do nothing unjuftly, 


He ſaid , That they had 4 Juriſdidion over all the Courts in the 
Kingdom ( That only excepted ) and as it would be very Incongruow 


for an Inferioar Court t6 Bayl thhoms they had Cormmitted, or to call 


their Proceſs in queſtion ; ſo would is be #1 like manner for them {4 
0 
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Goin this Cafe , becauſe the Lords exceed their Juriſdiction, and were 
above th:m : He ſaid alſo, that the opinion of all the Judges in Fg- 
1114 had been taken therein, and had delivered their Opinions, that 
he could not be Bayled, and that the truth was, lis Lordſhip was im- 
priſoned by too high a Court tor them to Bay] him: But that his Lord- 
ih pwas not Indefinitely Tmpriſoned as he lad alledged; for whenever 
his Majeſty = pleaſed to call a Parliament , hu Lordſhip would have 
remedy. | | 


That the King has power to do it when he pleaſes; and for his Peo- 
ples good, no doubr he will when he ſees fit : But that at ſome time 
the Circumſtances of State differ from other times, and that ic may 
not for ſome ſpace of time be thought convenient; and though this 


-Mmay prove miſchievous to a ſingle Perſon, or to two or three Perſons, 
yet ſuch things muſt be endured for the good of the Publique, He 


ſaid alſo , That if that Conrt ſhould commit a man for High Treaſon , 
and the King ſhould adjourn them from time to time, that man could 
not be Batled untill they fat again: Sothat he muſt confeſs ( as his 
Lordſhip had. ſaid )that as this Caſe did happen, he. was under a 


Temporary Indefinite Impriſonment, 


He concluded with telling his Lordſhip , That he muFf? be conten- 
ded to wait the Kings pleaſure when he would call a Parliament. 


That for his part , he was before of Opinion that they could not 
Bayl his Lordthip , and he was ſo ſtill, 


The Earl of Danby to all this anſwered, that he muſt confeſs his 
Ears did tingle to hear his Lordſhip ſay , That the King had done as 
much as lay in hs power; when his Majeſty is bound both by his 
Coronation Oath,- and by the Laws, to ſee Right done at all times to 
his Subjes, and ie deſired ro know whether thy was not the Kines 
Court , and whether be had not deputed a Power tothemto ſee 1ight 


done to all accordingly ? 


He ſaid alſo, that he was now under greater amazement than be- 
fore, ſince his Lordſhip had both granted, That ths Court could Bayl 
any Treaſon , and that the Order of the Houſe of Lords did not hindev 
it ; which till now he confeſt he had taken to be the only obſtruction 


to his Liberty. 


That he had hoped he had ſatisfi:d his Lordſhip, that although he 
was Impriſoned by an higher hand, yet that the Bayling of him did not 
intermeddle withithe Furi ſdiftion of that higher Judicature, and 
he had yet heard nothing to ſhew him that it did, | 


That for what his Lordſhip had ſaid of the Opinion of all the Judges 
in England, being taken in his Caſe, he muſt needs inform his Lord-- 
ſhip,tbat That was a miſt ake; for that the Opinion of the Judges had 


never been asked in his particular Caſe, ſaving once, upon his Petition- 
| ing 
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ing the King tor Liberty to go to his Countrey Houſe at H/imbledon, 
with a Guard, or otherwiſe , as his Majeſty ſhould think fir; which 
Petition was referred by his Majeſty to the Judges; and they ( accor- 
ding to their wanted prudence and caution ) did only Report that they 
thouglt his Majelty could not Legally grant the Petitioners requelt. 


That whereas his Lordſhip faid , That he was not Indefinitely Tm- 
priſoned, for that whenever hu Majeſty is pleaſed to call a Parlia» 
ment , be will have remedy; and that he mus? be content to await the 
King's pleaſure when he will call a Parliament; He took thoſe to be 
fuller Arguments than any himſelf had made, to prove that his Im- 
priſo::ment was Indefinite , and at the Kings pleaſure, ſo that he © 
45 now more fully confirm'd than ever to be of that Opinion, and 
wiſht that every manihat heard ihat Dottrine given for Law, might 
fully conſider the conſequences of it, | 


He ſaid further, that his Lordſhip had miſtaken him 1n thinking 
that he had ſaid he was under a Temporary Indefinite Impriſonment , 
for that he had ſaid he was under an abſolute indefinite Impriſonment ; 
and that his Lordſhip had rather proved him to be ſo, than ſhewed 
any thing to the contrary; nor did he know what Temporary Indefinite 


The Lord Chief Juſtice then ſaid , That he was not a Judge at that 
time when the Judges Opinions were asked,but deſired his Br. Zozes to 


relate how it was. 


Mr. Juſtice Joes then ſaid, That he remembred the Caſe had been 
put to the Judges, Whether the Lords 1in the Tower might be Bayled, 
and that it was then the Opinton of the Judges that they might nor; 
but he ſaid he did think the Earl of Danby was not particularly con- 
cerned in the queſtion at that time , but that it related to the Popiſh 
Lords only, and that there was much difference betwixt his Lordſhips 
Caſe and theirs , Beſides he did think that was at a time when there 
was aday appointed tor the meeting of a Parliament. 


The Earl of Dany then ſaid, that the __ which was put at 
that time to the Judges about the Popiſh Lords, did not concern 
his caſe at all, for that it differed from theirs in very many particulars, 
which he had already mentioned, viz, Of no Oath againſt him, No 
ſpecial Treaſon alledged, &c. which he was loth to trouble them with 
Repeating again;but he ſuppoſed that the then Opinion of the Judges, 
ought not to be made any Argument againſt him. 


He ſaid alſo, that the Lord Chief Juſtice had argued very ſtrongly 
for him ; For that it was true, That the King mght call a Parlia- 
ment when he pleaſed, but if therefore a Man muſt flay in Priſon till 
the King aid pleaſe to do ſo, he may( by that very Argumem) tye 
ihere all his life-time if the King pleaſes ; which confirm's —_— 

H a 
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had been agreat part of this time , labouring to prove ; and he ſaid, 
he muſt conteſs he did expe to have heard ſtronger and more power- 
fulArguments to have convinc'd him that he was in the wrong in what 
he had ſaid ; bur that now he was more incourag'd than betore , not 
to give over a Cauſe which did ſo much concern every Man in Z- 


#land. 


The Lord Chief Juſtice then ſaid , that his Lorſhip was miſtaken in 
believing that That Court did Keep him in Priſon, tor that he was not 
keptin Priſon by them, but by a ſuperiour Court, which was too big for 
them to meddle with , or to examine what they did 


To this his Lordſhip anſwered ; That he had wrong done him , 
which mult be done by ſome body , and that it was a Maxim of the 
Law, That the King could do no man wrong ( being adviſed by his 
Courts ) beſtdes, that his Majeſty had twice ſhew'd his Conſent in that 
Court to. have him BayPd, Neither could he ſay, that the Lords did 
him wrong , becauſe there was nothing in their Order to hinder his 
being Bayled, ( beſides their own practice to the contrary Jand it 
ſeemed how to be ſaid, that it was by the Law, and not by the Or- 
der, that he was kept a Priſoner. He ſaid, he would not fay that That 
Court did keep him a Priſoner, but by ſome body he was ſure he was 
kept Priſoner ,: but perhaps it might be by the Stars , ſince he could 
Not find who it was upon Earth that did it. 


He concluded that it he were legally -Impriſon'd, yet by Magna 
Chartaand the Petition of Right &c. It was impoſlible for an Engliſh 
Man to be without ſome cera:z proſpect of relief in a reaſonable t1me, 


they being to have Juſtice done them by the Law at all times , and 
without delay ; and that he was now in the Kings proper Court for 

uſtice, wherefore as his Lordſhip had given his own opinion, to he 
did deſire that every Judge would be pleafed rodeliver theirs ſeveral- 


ly. 


Then Mr, Juſtice Foxes ſaid , that he was not ready to give any pre 
ſent Opinion, there having been ſo much , and ſome things ſo mate- 
rially faid by his Lordſhip ; but that for his better ſatisfaction he did 
deſire to ask his Lordſhip a queſtion, in a point which did much ftick 
with him, and would go a great way in guiding his Judgment ; and 
he was confident that his Lordſhip was as able to give him an anſwer 
toitas any Man ; which was this , His Lordſhip ( he ſaid ) had been 
charg'd with Treaſon by an Impeachment, and had pleaded a Pardon 
ro the Impeachment before the Lords ; He ſaid he took that Plea to 
be a Tacite Confeſſion of guilt in Law, ( though the Party were ne- 
ver ſoinnocent ) and then it had been 2 Tacite pleading of Guilty , 
inſomuch that he did believe, there could be no admittance of any 
Second Plea, andif ſo, hedid confeſs he did not ſee how that Court 
could then have any thing to do with his Lordſhip in that Caſe ; but ir 

; Was 
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was what he had not yer well conſidered ( though at preſerit he took 
the Law to be ſo )and lie diddefire to hear what his Lordihip did ſay 
to that ? 


His Lordſhip anſwered , that he gave him great thanks for letting 
him clear any Obje&ions, and giving him liberty to anſwer them as 
well as he could. That this indeed was a queſtion of Law , which he 
was but little vers't in, but that he was at preſent able to ſay , that 
he had read the Opinions of ſome great Men of the Law , tv be other- 
wiſe ; and inſtanced what the Lord Coke had ſaid upori the Caſe of 
'Graueſend Biſhop of London 7. E. 3. who did get a Writ of Diſcharge 
to the Kings Bezch, and did not take 4 Pardon , upon which he ob- 
ſerved the ſaid Lord Coke to have ſaid, That it may be he thought 
that the taking of a Pardon would have implied a confeſſion of the 
fault, and therefore went a new way ; but that was a miftake, for 
that no Manihat ts wiſe and well adviſed will $i God and the 
Kings Pardon, how of ten fo ever he may have it ; for thee & no Man 
but offendeth God and the King almoſt every Day, and the Pardon 
& ihe ſafeſt and ſureſt way. wh 3 


And though at preſent he ſaid He was not provided of Ptectdents 
in the Caſe, yet he renienibred there was a Caſe of a Coyner tried at 
Durham upon a Pardon, where the Pardon proved defective, and 
yet he was allow'd to plead over. 07 6. 4 | 


And he told him, that the ſame queſtion had been mdyed in the 
Hobſe of Lords upon his own Caſe, where divers Lords had declared 
themſelves, har ihty hoped it ſhould never paſs for Law among it 
them; that a Man ſhould tiot have one Plea for hu Life , and gave 
for veaſon that if a Pardon was pleaded, and not admitted 10 he good, 
then the Priſoner had depended upon what he thought had been a good 
Plea, but was adjudged by the Court not to be ſo, and then if he 

ould not be admitted toplead over, it would be to inſuare a Mans 

Life, without giving him any Plea at all for it. And he concluded, 
ſaying, he thought that this queſtion was rather going into the Merits 
of his Cauſe, than to what he only demanded , which was but 
Bayl. 


Mr, Juſtice Do/ben then faid he fnuſt acknowledge there was a vaſt 
difference betwixt his Lordſhips Caſe and the Caſe of the Popiſh Lords 
in the Tower , in many Material particulars, which his Lordſhip had 
mentioned , and he muſt confeſs that be thought it one of the hardeſt 

aſes in England: He faid alfo; that he could not bur differ from what 
is Br: Jones had ſaid, as to the not having liberty to plead over, for 
that he was of Opinion his Lordſhip ought not to be debarred from 
having a ſecond Plea, if the Pardon ſhould be over-ruled, and if (1 
did not miſtake him ) he cited the inſtance of one Herleys Caſe ( or 
ſuch a name) and he ſaid rhat his Lordſhip had faid ſo _ things 
of great conſequence , that he thought it did very well deſerve -_ 
ther 
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ther conſideration, but if he ſhould be put to give any preſent anſwer, 
he muſt then ſay ( as my Lord Chet Juſtice had done ) that he thought 
they could not Bayl his Lordſhip , bur he thought it might well de- 
ſerve further conſideration. 


Mr, Juſtice Raymond then ſaid , That his Lordiſhips Caſe had ſo 
many weighty Circumſtances in it, as ought to make it to be very 
welii conſidered, betore any Opinion could be delivered in it. That 
for what had been ſaid by his Brother Foxes , about the Pleading over 
or not, he thought that did not properly lye before them 1n that place, 
That his LorUiup had ſaid ſome things, to which he thought full an- 
ſewer: might be given , but that he had alſo ſaid ſome things, to which 
he though! it would not be ſoeaſy to anſwer. That for his part he 
thought ir was 2 Caſe which might well deſerve the conſideration of 
more of the Judges , betwixt this and the next Term, and that he 
muſt acknowledge he mult further conſider it , before he would pre- 
ſume to give any Opinioa at all upon it. 


A Council at the Bar then moved, that a Rule of Court might be 
_ to bring his Lordſhip thither again, the firſt day of the next 
erm. 


TheLord Clicf Juſtice feemed diſpleaſed with the forwardneſs of 


that Counſel, and the Earl of Dan4y Excuſed it,ſaying it was not mov- 
ed by his defire or directions ; bur faid , that was all one as to him, 


whether there were any Rule of Court or no, for that they were 
like to be troubled with him again, and that he ſhould nor. eaſily give 
overa Cauſe, wherein he took the liberty of the Subjet in General 
to be as deeply concern'd as himſelf , and wherein he had found ſo lit- 
tle to be ſaid againſt him, that he did believe he ſhould be as trouble- 
ſome to them as ever Judge 7enkins had been heretofore in the def- 


fence of Engliſh Liberty. 


The Lord Chief Juſtice then ſtanding up ſaid, My Lord, your 


Lordſhip muſt for the preſent be content to be remanded ; and ſpeak- 


ing to the Lieutenant of the Tower's Officer , told him, he muſt 
take back his Priſoner. | 


And then the Lord Chief Juſtice immediately left the Court. 
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